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QS G t ARCHER & GREINER, P.C.
' ATTORNEYS AT Law
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§56-795-2121 {856) 354-3076
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www . archerlaw.com

March 22, 2010

VIA E-MAIL ONLY

Mr. James Barber

City Manager

City of Bripantine

1417 West Brigantine Avenue
Briganiine, NI 08203

RE- Sexual Harassment Investipation Report

Dear Mr. Barber:

On February 19, 2010 Captain Ray Cox of the City of Brigantine Police Department
("Department”) filed a sexual harassment complaint on behalf o
[eenJemployee of the Department. By way of this complaint, Captain Cox, on behalf of
alleged that she had been subjected to harassment based on her sex by Police Chicf James
Frupoli (“Chiel Frugoeli”) in violation of Brigantines policies, rules and repulations.

1. Investigation Background

I have been engaged to conduct an investigation pursuant to and in accordance with
Brigantine’s Harassment in the Workplace policy/order number 2007-022. The only direction
given by the City has been to conduct a fair and impartial investigation in accordance with the
guidelines of the Police Department’s policies, and to issue a formal written report of aur factual
findings and conclusions.
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Prior to interviewing any wilnesses, I requested copies of all written complaints or
statements that had been submitted in this matter as well as any applicable policies. [reviewed
Order numbers 2007-018(Standards of Conduct), 2007-022 (Harassmiem in the Workplace) and
2009-004 (Internal Affairs). We received and reviewed the internal Investigative Chronology for
this matter, including Internal Affairs reports 1A-2010-001 from Captain Ray Cox and Captain
John Stone, as well as the Imtial Complaint by Captain Ray Cox dated February 22, 2010. [ also
received and reviewed the February 4, 2010 e-mail from Chief James Frugoli announcing his
retirement, and two March 1, 2010 text messages from‘-aved on Captain Stone’s cell
phone.

During the course of this investipation, I interviewed, separately, the following
individuals: Complainant, Captain Ray Cox the employee alleged 1o have been
harassed; Respondent, Chiel James Frugoli; Patrolman Chiris Powell; Detective Ralph Spina;
Captain John Stone; Lieutenant James Bennertt: Patrolman Richard Casamento; civilian Jolyn
Gilligan; Lieutenant Thomas Greniz (retired); Lieutenant Ceann Hingston; former Police Chief
Arthur Gordy; and Captain Joe Chiarolanza (retired). Prior Lo cach interview, [ informed each
interviewee of the following:

* Nointerviewee would be retaliated against for participating in the investigation

» [Each interviewee was permitted to have a support person accompany him or her to the
interview. No interviewee chose 10 be accompanied by a support person. 1 note that that
although (P nformed me that while she had consufed 4in attorney:sh@also ose
to attend the interview without representation. - LS A 4

* Any information regarding the Complaint and investigation was to be treated as confidential
and should not be shared with any co-workers.

* The investigation was being conducted by Susan Hodges as an independent fact finder who
could not provide any legal advice o them.

* Although the interviewee was not under oath, truthfulness was expected.

» The investigator would provide a written report to the City Manager summarizing her
findings of fact and conclusions. The City Manager would then verbally inform the
Complainant (including -.M‘ the Respondent of the investigator’s relevant findings

and confirm this information in writing.

» Each interviewee acknowledged that he or she understood and would abide by these
guidelines. In addition, each interviewse acknowledged beinp aware of and familiar with the

City’s relevant policies and procedures.
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iterview A

I interviewe on March 11, 2010 at 2:00 p.m.. This interview was
conducted, at the request of at the offices of Archer & Greiner, as she indicated she
was uncomfortable meeting with me at the City Complex.

SRR s becn an employee for the City of Bripantine for ten years.

Qlated that she was not comfortable with the situation and that she did not want
to file a complaint against Chief Frugoli. However, she stated that Chief Frugoli has been
harassing her for some time, but that she had no intention of filing a complaint, particularly since
she thought he had planned to retire this spring. She stated that Chief Frugoli had announced his
retirement in early February, and she was so happy because she would nol have to ¢ ‘put up” with
him anymore. However, when she found out that he had decided not to relire, she broke down
and started crying. She stated that this occurred in front of Captain Cox and
Detective Ralph Spina. She indicated that Captain Cox seemed confused as to why she was so
upset, and that she explained by saying something to the effect of, “you know how he treats me
and the things he does.” During her interview that she stated that Captain Cox told her that he
was unaware of her concerns, which she then described to him in further detail. Captain Cox
then stated her that he would have 1o “do something” about her complaints.

Speciﬁca]l)mcscnbed the following incidents of harassment.

She indicated that Chief Frugoli has made inappropriate conunents to her. She indicated |
that one time (when Chief Frugoli was still a lieutenant) she said she had a kink in her neck, to
which Chief Frugoli replied, **A hot oil massage would cure that.” She indicated that he said it in

a supgestive tone which made her uncomfortable,

PSR RO S FEA TR I TR T

She stated that Chief Frugoli often refers to her as “babe,” “f oney,” “sweet lips”, and
“supgarlips.” She further related that on one occasion a few months ago he introduced her 10 two

outside vendors a il he reported that she was humiliated by this,
particularly because he did it in front of oursiders. ~ned that Detective Spina, Officer
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Powell, Lieutenant Hingston, Lieutenant Bennett and Ljeutenant Grentz could corroborate these
examples.

-Iso described how Chief Frugoli regularly stands 100 close o her, so close that
she can sometimes feel his breath on her neck or that she has o move her pelvis to avoid contact

with the Chief. She related that this past .Ianuary,”_
—She was leaning over the table working on the reports and the Chief came

1n and got rnight behind her so th&she had to move her pelvis forward 10 avoid contact with him.
She stated that Detective Spina noticed the Chief standing particularly close to her, and came

into the room, which caused the Chiel 1o move away from her. Detective Spina stayed in the
room with her until the Chief lefi, al which point she thanked him for coming in the room.

-ated that she feels like the Chief is stalking her and that she feels like
whenever she wrns around, the Chiel is right behind her. She ident fied Jolyn Gilligan, Officer
Powell, Capiain Stone and Detective Spina as individuals who could corroborate the fact that the

Chiet often stood uncomfortably and mnappropriately close to her,

—1150 described an incident in which she was bending over working on some
papers when the Chief came in the room and made a comment that it looked like she “had
pennies on her ass.” She indicated she was wearing a belt that had copper o it
indicated that the Chief’s comment made her uncomfortable because it meant he was looking at
her behind. She stated that she immediately stood up and fixed her shirt. She stated that
Detective Spina was present when the Chief made this comment.

—1150 described an incident which she stated took place a few years ago when
the Chiel’ was still a Captain. She stated that he walked past her while she was in the detective

unit and that he swatied her on her behind and kept on walking. She said that she was in shock
and that she exclaimed to Lieutenant Grentz, “What the hell was that?” (or something to that
effect) to which Lieutenant Grentz replied, “Do you want to make a complaint?”

Lieutenant Grentz that she did not want to make a complaint.

old

Iso szid that approximately three weeks prior to our inferview that she was
helping Captain Stone with his resume at her desk. According t Captain Stone was
applying for the Chief’s position, since the Chief had announced his retirement. She stated that
Chief Frugoli came in and stood right behind her and stuck his finger in her ear. She said she
Just ignored it because the Chief did not reniain next to her as Captain Stone was also present.
S - ¢ (ha she did not know if Capiain Stone saw Chicl Frugoli put Liis fuger in Ler

ear.

Iso stated that the Chief “singles her out.” As an example, she said that the
Chief requires her o call or text him directly if she is going to be out of work. She believes that
she is the only individual from whom the Chief requires a personal call or text in the event of
lateness or absence. She said she was not required to do this with the prior Chief or before
approximately September of 2009. indicated that she thinks the Chief has issues with
power and control. She further believes Chief Frugoli has “ramped up™ his “control” issues with
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her and thinks that it may have to do witl“—

‘elaoned 10 me that she is extremely concemned about retaliation and that is why
she never reported any of the above incidents or filed a complaint against Chief Frupoli. She
said that the Frugoli family “owns this town” and that she was afraid to complain because Chief
Frugoli holds “grudges.” She further stated that she is afraid to continue working for Chief
Frugoli because of this investigation.

_o mentioned that she was concerned because when she spoke to the City
Manager thal his response was, “It’s not that I don’t believe you, but I find it hard 1o believe,”

She also indicated that the City Manager said he “‘didn’t have a lot of options - I can’t transfer
.

—stalcd that she has already spoken to an employment attorney but that she had
declined his offer 1o attend the investigatory interview. She further stated that she did not want
to file a lawsuil, that she just wanied the harassment to stop.

Interview with Captain Cox

Captain Ray Cox is one of two Captain’s within the City of Brigantine Police
Department. | interviewed Captain Cox at the Brigantine municipal building on March 12, 2010.
He previously provided a written surnmary of the manner in which! i revealed her
complaints to him, a copy of which is attached.  He also stated that in accordance with
Department policy, he had first referred this matter (o the Atlantic County Prosecutor’s Office,
who ultimately referred it back to the City Manager for handling since they determined it was not

a criminal matter.

During the interview, Captain Cox confirmed the information contained in his written
report. Specifically, Captain Cox confirmed that on February 16, 2010, upon learning that Chief
Frugoli was no longer planning on retiring, roke down. In so doing, she stated that
Chief Frugoli touches her and makes inappropriate comments. She stated to him that Chjef

Frugolialso stands so close to her that ghe feels uncomfortable. She also stated that the Chief
referred to her as hisdo two outside contractors.

Plso told Captain Cox that Chief Frugoli once commented that she looked like
she had “pennies on her ass” referring to a belt she was wearing that had copper on it. She told
Caprain Cox that Detective Spina was present whil as confiding these matters and

also confirmed that Detective Spina told him he had been present when the Chief made the
comment about the pennies.

Captain Cox also confirmed Lhal'-ated that when she was doing the end of year
reports this January, Chief Frugoli was basically standing on top of her. Detective Spina was
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present whi relayed this incident to Captain Cox, confirmed that he was present and

that it had occurred as described b.-

Captain Cox also confirmed Lha‘_staled that approximately three years ago
when the Chief was a Captain he slapped her on the behind. She told Captain Cox that
Lieutenant Grentz was present when this occurred.

Caprain Cox confirmed that he 1o, at he would have 1o take action on her
complaints as an Internal Affairs officer. She told him that she did not want him to do anything
because she was afraid the Chief would retaliate against her. Captain Cox also confirmed that

believed that the Chief was upset because she had filed a lawsuit against the City of
Brigantine on behalf of her daughter who had been in a car accident involving a city ambulance.

Captain Cox also confirmed th’—ﬂd him that she was required to text or call
Chief Frugoli every morning with her schedule. He stated that he did not know why the Chief

required her to do that, and that it was not normal departmental procedure. Captain Cox stated
that the normal procedure would be to simply call the officer in charge for the day!

Captain Cox stated lh-llso informed him that the Chief would refer to her as
“Hot Lips” or “Sweet Lips”.

Captain Cox further stated that on Monday, March 1, 2010, whe aw Chicf

Frugoli enter the station, she panicked and aptam Cox stated
the told him that she had texted Captain Stone on his ce

10ne al that time. Captain
Cox confirmed that Captain Stone had saved the text message fronh!m his cell phone,
that he had reviewed the message and that it conﬁrmcc-zrccmmt.

Captain Cox stated that he was unaware of the harassment allegations until February 16,
2010, whe roke down upon leaming of the Chief's decision not to retire. He

confirmed that Captain Stone had received similar complaints fro !n February 17,
2010. He advised that both he and Captain Stone believe wanled 10 complain, but did

not formally do so because she was afraid of retaliation.

e e o

Interview with Patrolman Chris Powell

['interviewed Patrolman Powell at the Brigantine municipal building on March 12, 2010.
Patrolman Powell stated that he has knoww‘”for about three years. He stated that he
cowld tell she was physically upset when she leamed Chief F rugoli had decided not to retire. He

also stated that Chief Frugoli would make inappropriate pestures and comments abou
casts. He further stated that Chief Frugoli would make sexually oriented comments, for

example, he said that Chief Frugoli once commented about ehind when she was
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bent over. He confirmed that he has seen the Chief “stand too close” o or example,
he stated that il she were bent aver a file, the Chief would basically stand on top of her.

Patrolman Powell stated that he hzad recommend tha eak to Captain Cox
about this issues, but tha-ﬂd she did “not want to make any trouble.”

Pairolman Powell stated thart he thinks the Chief is demeaning to women, and supported

this comment by stating that the Chief regularly berates female police dispatchers by velling at
them

Interview with Detective Ralph Spina

crviewed Detective Spina at the Briganrine municipal building on March 12, 2010.
He said that whe

—'as preparing POTITS e saw the Chief standing so close
to her that he was sure she could feel his breath. Fe stated that when he saw this, he went into

the room and waited there until the Chief lfi. He confirmed tha g R anked him and said
1 can’t stand it.”

Detective Spina also stated that on another occasionmamc: ot of her office

practically in tears. When he asked her what was wron SR 1d him that he just called
her “luscious” and that she was humiliated.

Detective Spina also said that on one occasion, the Chief had improperly commented on
“auire when he stated that it looked like she had pennies on her “ass.”

Detective Spina confirmed that he has heard the Chief grunt when S walks past
him. He also stated that wher”oes into the Chief s offic S |
the Chief leans back in his chair and stares at her in an inappropriate way. He stated that the
Chiel sometimes sticks his tongue out and flickers it in a sexual way when cithc.or

R -k by him al the office,

He also said that he had heard about an occasion when the Chief slapped oSl (1
behind, but he was not present when that occurred. He said he believed Lieutenant Grentz, now
retired, was present when this occurred.

Detective Spina stated that the Chief requir«sij ¥ tcx: him personally any time
she goes anywhere. He stated that this was not normal departmental procedure. He said that the
Chief is “possessed with power,” and referred to Brigantine as “Frugoliville.”

Interview with Captain Stone

l'interviewed Captain Stone at the Brigantine municipal building o1 March 12, 2010,
Captain Stone has been the acting Chief during the past month or so while Chief Frugoli was out
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on a medical Jeave. He confirmed that-‘ame to his office on February 17, 2010 and

aller some idle conversation, began la tear up and become visibly shaken. He confinned that she

told him that she “couldn’t take it anymore,” referring to Chiel Frugoli. Captain Stone saidfiijji*
said that she thought he was retiring and that she would be [ine.

Captain Stone confirmed thayJII told him that she is ‘ired of Chiel Frugoli making
her text him every day and further told him that Chief Frugoli makes inappropriate comments to

her,

Captain Stone said that he was unaware this was happening, but did confirm that he has
seen the Chief stand particularly close tog i Sl the office, particularly at the fax machine.

He also said that the Chief sometimes stares or leers at SN o hey arc

not looking,.

Captain Stone remembers whe gl I N>
SN hicf Frugoli came in and hugged her, and Captain Stone said he could

see l‘ha~ was visibly uncomfortable when this occurred.

Captain Stone stated that he discussed the above with Captain Cox and that they agreed
that they would have to report this o the Atlantic County Prosecutors Office. He stated that he

discussed this wiL_on Friday, February 19, 2010, at which [im.-expressed

coneern of retaljation,

Interview with Lieutenant James Bennett

I interviewed Lieutenant Bennett at the Brigantine municipal building on March 12,
2010. Lieutenant Bennett is in his 19" year with the Brigantine Police Department. He stated
that the knows the complainant from working with her.

Lieutenant Bennett stated that he remembered whe-d him that the Chief

introduced her to two outside vendors (he believes it was Jim Foley and Tim Sage) as his
He said he could tell that it really bothered her. He said he thought

she was more upsel becanse the Chief said that 1o “outsiders™ and that is why it made her so
upset.

Lieutenant Bennett did not have any other relevant information.

Interview with Patrolman Richard Casamento

[ interviewed Patrolman Casamento at the Brigantine municipal building on March 12,
2010. Lieutenant Casamento has been with the Brigantine Police Department for 9 years. He
confirmed that " s complained to him on more than one occasion about Chief Frugoli.
He did not have any specific examples, but said it was just “run of the mill sexual harassment.”
He stated that lately, she had only expressed dissatisfaction about the Chief’s professionalisim.
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Patrolman Casamento said that Brigantine is a small town and that anybody that says
anylhing against the Frugoli’s is “done.”

Interview with Jolvn Gilligan

linterviewed civilian Jolyn Gilligan at the Brigantine municipal building on March 12,
2010. Ms. Gilligan has been with the Brigantine Police Department for about 4 ¥ years. She is
the police records secretary. She stated that a few years ago S confided in her tha g

She also rememoered a Lime
ppeared visibly upse! because she told Ms. Gilligan that the Chief had referred to her as

' She also heard [rom -.that he had slapped her on the behind, but she was not
present and did not see that occur. Ms. Gilligan also confirmed tha P once 0ld her a
story about the Chief commenting about “pennies on her ass.” She also stated tha
her that recently the Chief put his finger in her ear. She further stated thal
when she found out the Chief was not going to retire.

Ms. Gilligan said she 'iis noticed that the Chief stands very close t(‘nd that he

has made 11 clear that as to answer to him.
She said she is

only required to report to Captain Cox, the head of the detective bureau, but that for some reason,
5 required 1o report to the Chief. Ms. Gilligan stated that she can see that the Chiel
make meomfortable. She stated that the Chief actually complc;mcms—a lot,
but then he is really hard on her She said she does not understand why he does that, and thar it
just “doesn’t flow.” '

old
as crying

Ms. Gilligan said the Chief does not make her uncomfortable in & sexual way, but said
she is intimidated by him.

Phonc Interview with Retired Lieutenant Thomas Grentz

linterviewed Lieutenant Grentz via telephone from the Brigantine municipal building on
March 12, 2010. Lieutenant Grentz retired from the Brigantine Police Department in January,
2009. He confirmed that he witnessed Chief Frugoli *smackg on the “butt” a few
years ago. Lieatenant Grentz believes the Chief was either a Captain or a Lieutenant at the time
this occwred. He said (lllooked ar him and said, “what the (expletive) was that?” [e
believes he replied, “did that just happen?” Lieutenant Grentz stated he then too
aside and asked her if she wanted to pursue anything against Chief Frugeli. He stated tha

eclined to do so.

Other than the above incident, Lieutenant Grentz stated thoNe ver complained
1o him about Chief Frugoli. The only other thing Lieutenant Greniz remembered was a time

when the Chief said, “way to go babe,” to‘- He believe—lwas standing by a

shredding machine when this occurred.

F-018
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Phone Interview with Lieutenant Ceann Hingston

[interviewed Lieutenamt Hingston via telephone from the Brigantine municipal building
on March 12, 2010. Lieutenant Hingston is the only female Lieutenant with the Brigantine
Police Department. She has been with the City of Brigantine for 20 years. She stated thaygiiliy

ould come to her office at times, shut the door, and “vent’ about Chief Frugoli. She
stated that she would asl~if she wanted to “take it further,” but that would
always say no. She confirmed that Chief Frugoli refers 1o as “sugar lips” “honey” and
“babe™ and that he “invades her space.” She confirmed that told her that the Chief
introduced her as"S oo me time this past summer and she remembc:red‘was
very upset by this.

Lieutenant Hingston indicated thar she believes the Chief’s behaviors are cscalating

because lately it had become almost a weekly occurrence thal (RN would complain 1o her.
She also indicated that she is only in the office about two days per week.

Licutenant Hingston stated thal she is pay and that the Chief doesn’t bother her. She also
indicated that she has seen the Chief stare inappropriately at Jolyn Gilligan.

- Finally, Lieutenant Hingston stated that “people were dancing in their offices” when the
Chief announced he was retiring. :

Phonc Interview with Retired Chief Arthur Gordy

[ interviewed Chief Gordy via telephone from the Brigzmtirie municipal building on

March 12, 2010. Chief Gordy retired from the Brigantine Police Department approximately two
s S e —

P I stated that when she called him back, she
confided in him and told him about the things Chief Frugoli was doing. He also stated thatdijjj§®
Id him about the incident when Chief Frugoli slapped her on the behind and called her
¥’ He said _did not indicate there was any regular touching or grouping, but
she did say that she was always uncomfortable around Chief Frugoli.

Chief Gordy said /¥ had raised these types of concergs wigykirm when he was
the Chief and that he offered her the chance to file a complaint, but that i declined. The

only specific incident he could remember was a time when *ad come to him crying,
but he did not remember what it was about, although he believed it was about Chief Frugoli.

Chief Gordy spoke t(_ recently as well, and said she told hum Chief Frugoli had
put his finger in her ear. Chief Gordy stated that he told her to go to one of the Captains, but that
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Pvas alraid to because she thought they were friends. He also told her to po to the City
Manager. Mr. Gordy siated that he also spoke o the Cily Manager and told him that he would
back up-story.

Phone Interview with Retired Captain Joseph Chiarolanza

Linterviewed Captain Chiarolanza via telephone from the Brigantine municipal building
on March 12,2010, Captain Chiarolanza retired in Jaguary, 2009. He did not remember any
specific incidents regarding Chief Frupoli an& However, he said that Chief Frugoli
would undress her with his eyes and leer at her. When asked why the Chief would do this,
Captain Chiarolanza said, “that was Jimmy.” He also stated that he and Lieutenant Greniz had a
bet about how long it would take before someone filed a complaint against Chief Frugoli. He
said the bet was that it would take less thar six months.

Interview with Chief James Frugoli

linterviewed Chief Frugoh a1 the Brigantine municipal building on March 16, 2010.
Chief Frugoli has been with the Brigantine Police Department for 27 years. Before asking him
any questions about the allegations, Chief Frugoli said he “hasn’t made many friends since he
became Chiel” He said he just wants to make people accountable. He stated that he thinks this
1s part ol'a plan to get him to leave. He said if he leaves, Captain Stone will likely become Chief
and then he will retire and Captain Cox will become the next Chief. He also stated tha-
) [Tiends with both Captain Stone and Captain Cox.

Chief Frugoli indicated that two days after he (ook over as Chie - complained
that he was trying to take away her flex time. He stated that he met with her, and 1old her that he
was nol trying to take away her flex time, but that, as the new Chief, he had to be accountable.
As such, he stated her that he wanted her to put her time in the computer so that there would be a

record of the hours she had worked.

in the summer of 2009, he noticed tha as not at work, so he asked Captain Stone
where she was. Captain Stone did not know, so Chief F rugoli called her and told her he was
alright with her working flex time, but asked her to let him know or pul it in the computer. Chief
Frugoli indicated that he tmsthscause she was a good employee and always got her
work done, but that he had to be accountable. He said afier that, she would text time and tell him
where she was. Chief Frugoli indicated that he did not direct her to text him, only to notify him
in some way. Chief Frugoli believes that as a problem with the accountability that he
requires. He also indicated that he would be amenable to her advising Captain Stone of her
schedule, rather than him.
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Chief Frugoli further stated that he received a pin message on his phone on July 9, 2009.
He stated that it said something to effect of “Watch your back. We are looking at you. Be
careful.” He slated that he turned the message in to the IT person at the City and that they
subpoenaed his phone records, but that they could not determine the source of the message. He
stated that he reported this to Jim Barber, the City Manager. Chief Frugoli provided this
mformation to me and indicated that he believes this is all part of a scheme to get rid of him.

As 10 the specific allepations, Chief Frugoli denies cver harassing 1— He denied
that he ever intenuonally stands uncomfortably close 1o her. In fact, he indicated that the
location of the fax and copy machine make it difficult for anyone to stand there and not be “100
close.” He denied ever slapping her on the behind, and denied sticking his finger in her ear. He
also said he did not remember ever doing any thing like what was being alleged. Chief Frugoli
denied standing over her while preparing the end of year reports in January.  He also denied eve
using the terms “honey™ or “babe” or “sweet lips™

> also did not remem
comment about her clothes, specifically the - penfites on the ass” comment. Chief Frugoli
indicated that none of these allegations were true and said it was not “his characrer”™ to act in
such a way. He specifically asked me if there were witnesses to any of these incidents and asked
who those witnesses were.

Chief Frugoli steadfasuy denied all of the allegations. He said he would never act this
way and that he wanted to sit down with d assure her that there would be no
retaliation. He also stated that no one has filed a complaint against him in 27 years. e said he
just wants to finish out his contract and retire. Chief Frugoli did indicate that he plans to retire at
the end of the year.

Findings of Fact

While Chief Frugoli has denied all of the allegations, | find the following allegations
were specifically corroborated:

1.’tated that Chief Frugoli slapped her on her behind a few years ago.
Lieutenant Grentz confirmed that he witnessed Chief Frugoli slap -'on her behind.

zqsmed that Chief Frugoli often stands inappropriately close 10 her, so close

that someumes she has to e her pelvis to avoid contact with him. She said that F
ﬁ*ﬁhief Frugoli stood right behind her when
she was bending over the table such that she had 1o move her pelvis forward to avoid touching

him. She said that Detective Spina witnessed this, and that he actually came into the room and
stayed until Chief Frugoli left the room. Detective Spina confirmed that he saw Chief Frupoli

standing so close tq hat he decided
to walk into the room, staying unul Chiel Frugol 1elt. actually

thanked him for doing so. Patrolman Powell, Captain Stone and Ms. Gilligan each
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independently confirmed that they had witnessed Chief Frugoli standing inappropriately close to
N NUMErous occasions.

.starcd that Chiel Frugoli makes inappropriate comments to her.
also sated that on one occasion, Chief Frugoli said that it looked lilkt.-had “pennies on

her ass” referring to a belt thal she was wearing. Detective Spina confirmed that he was present
when this occurred and that Chief Frugoli inappropriately commented that it looked lik .

had “pennies on her ass.”

4 stated that Chief Frugoli would call her “babe,” “honey,” “supar lips” or
“sweet lips.” Lieutenant Grentz confirmed that he heard Chiel Frugoli call- “babe.” In
addition, although not independently witriessed, Chief Frupoli’s use of inappropriate names or
references were corroborated 10 the extent that contemporancous with the eveny,
expressed her dissatisfaction to Lieutenant Hingston. Lieutenant Hingston said that
had confided in her numerous times that Chief Frugoli had referred to her as “sugar lips,”
“honey” and “bahe.”

5-~W———-
RN S| said she was humiliated and embarrassed by this. She said she thought

Licurenant Bennelt was preaent was this occurred. Licutenant Bennett said he was not present
was this occurred, but that he was there when{iJflPcame inside right atier the alleged
comment had been made. and he said--old him what the Chief had said, and that he
could tell that -was upset. Although there is some dispute about whether Lieutenant
Bennett was actually present when this allegation occurred, I find that his conlemporaneous
recallection oi-eaction is sufficient to corroborate this allegation.

6. Although not alleged by—'some individuals interviewed said that Chief
Frugoli makes inappropriate comments and gestures about (S Specifically, Patrolman
Powell siated that he has seen Chief Frugoli make inappropriate gestures and comments about

breasts. He also said that Chief Frugoli has made comments about- _

behind. Captain Chiarolanza said that Chief Frugoli “undresses? W/itll his eyes, and
that he leers at her. Detective Spira said that sometimes, Chief Frugolt will grunt when @i

@21 s by. He also stated that Chief Frugoli stares at her in a lezring fashion. Detective
Spina also said that sometimes Chief Frugoli will stick his tongue out and flicker it in a sexual
manner when(lllllor Ms. Gilligan walk by. Chief Frugoli denied ever doing so. Although
Chief Frugoli admitted that he appreciates an artractive woman, he said he would never act in
such an inappropriate way. He said that was not within his “character.” I find these allegations
to be sufficiently substantiated based on the credibility of the witnesses and the fact that these
allegations were raised independently by the witnesses during the interviews.

7 4P s-id that Chicf Frugoli “singles her out” By way of example, she said that
Chief Frugoli requires her to text him whernever she is going to be out of the office. She said she
is the only person who is required to do this. Captain Cox, Captain Stone and Detective Spina

confirmed thatﬂ_is the only person who is required to call Chief Frugoli when they are
going to be out of the otfice. Captain Cox, Captain Stone and Detective Spina each indicated

F=016
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that this 1s not normal departmental procedure. Detective Spina also indicated that he believes
Chief Frugoli does this because the Chief is “possessed with power.”  Chief Frugoli admirted
that he requested tha g let him know when she is going to be out of the office.

However, he said he never required her to text or call him. In fact, Chief Frugoli said he told her
that she could note her absence in the computer. Chief Frugoli indicated that he was concerned
about accountability and that even though the prior Chief did not require tha rovide
much documentation about her absences, that he felt he needed to have some information

because as the Chief, he would be the one who had to be accountzable for her time. Chief Frugoli
also indicated that he trusred ind that she was a good employec.“

Only 10 the extent that
was required to contact Chief Frugoli regarding her schedule, this allegation is substantiated,
based on Chief Frugoli statement that he did ask o contact him regarding his schedule,

I'find that the following factual a.lepations were not sufliciently corroborated.

1. tated that Chief Frugoli made a comment about a hot oil massage “curing”
her sore neck. There were no independent witnesses to corroborate this allegation.

2.?21150 stated that Chief Frugoli told her that he expected the same “service™ as
the previous Chief. She stated his tone suggested something other than work. There were no
independent witnesses to corroborate this allegation.

3—3150 stated that Chief Frugoli had recently stuck his finger in her ear while
she was standing at a desk with Captain Stone. Captain Stone did not corroborate this allegation,
Although Chief Gordy confirmed that (il old him this, it was not contemporaneous with
the event and thus 1 do not find that to be sufficient to substantiate this allegation.

4 QIR s -icd that on one oceasion, Chief Frugoli inappropriately suggested that she
come with him to a seminar in Florida. There were no independent witnesses to this event,
however, Jolyn Gilligan confirmed tha‘ ad previously told her that the Chief had
made a comment about the Chief had jokingly suggested th: ome to Florida with him
for a seminar. However, Ms. Gilligan was unclear about when old her this, and since
she could not place it contemporaneous with the alleged statement, I do not find Ms. Gilligan’s
recollection to be sufficient to substantiate this allegation.
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Canclusion

I'canclude that there was a violation of the Brigantine Police Department Policy on
Harassment in the Workplace, in that Chief F rugoli made offensive or derogatory comments
based on sex. Specifically, I conclude that he slapped her on her behind, and
napproprialely commented that it looked like she had “pennies on her ass.” [ find that Chief
Frugoli would inappropriately refer 1d “honey,” “babe” or “Sugar Lips.” [f also
find that Chief Frugoli mapproprialely introduce 7 T find
that Chief Frugolt would stand uncom fartably close t 01 no apprapriaie reason.

As ta the allegation regarding the requirement thav( RSP Chicr Frugoli regarding
her schedule, although T find this allegalion 1o be substantiated factually, T do not find that it was
done in violation of the department policy on harassment in the workplace,

In addition, there was a violation of the Brigantine Police Department policy to the extent
that many of these allepations were known to members of the police force, who failed 10 repont
them. Althoupt ndicated that she did not want 1o file a report against Chief Frugoli, it
15 the responsibility of a supervisor to report any claim of harassment in the workplace.

[ appreciate the opportunity to assist you with this investigation. Should you have any
questions regarding my investigation or factual findings, please do not hesitate o contact me.

Very truly yours,

ARCHER & GREINER
A Professional Corporation

e 7[}//
By:. - J,"/C//
/V suéﬁk S. HODGES
ssh/
5409834 v |

F-018
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AV RTINAL

: CELSOR L OMNSOR g6
JOHN PAFF, : SUPERIOR COURT OF NEW JERSEY =
Plaintiff, : LAW DIVISION, CIVIL PART
: ATLANTIC COUNTY
V. : DOCKET NO. ATL-L-5038-10
CITY OF BRIGANTINE, : Civil Action
Defendant. :
ORDER

This matter being opened to the Court by Richard Gutman,
attorney for Plaintiff John Paff, by way of order to show cause,
on notice to Timothy Patrick Maguire, of Maguire & Maguire, P.C.,
attorney for Defendant City of Brigantine, and the Court having
considered the papers submitted by the parties, and for good
cause appearing,

IT IS on W/L%ﬂé/bca/?7’ 575’;¢;249/Q/ , 2011 ORDERED as

follows:

1. The City

f Brigantine within 45 dayé\fi/;ﬁrvice of this

access to the requei;zé/}ngs?tigative
Report withpdt the identIty of the allg%fa victim agg\sfher

ey the Lownrts Memoandwmn oz VA

/ Brigantine has not yep\frantég Paff

access to the Agrgémapt, the City of Brigantined@ithin 1

business day service &f this order upon/}f/;hail rant Paff
access to ¥Xhe requested Agreenment withoqx/the ident:f;\éﬁ\the

alleged/victim;

3. John Paff shall submit any bill of costs and petition

o/fe,é ,?\300/7‘ [0.5 /’%Jacécﬂ /£ ff/fa“ﬂ':c/.



for attorney’s fees within 20 days of service of this order; and
4. John Paff shall serve a copy of this order upon the City

of Brigantine within 10 days of the date of service of this

order upon John Paff.

Opposed *‘_K///

Unopposed

e C c//%%\

Hon. Né&lson C. Johnson, J.S

[\
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NE
SUPERIOR COURT OF NEW JERSEY LSon ¢ JOHNSON, , 4

NELSON C. JOINSON, J.S.C. 1201 Bacharnch Boulevard
Atluntic City, NJ 08401-4527
(609) 594-3184

MEMORANDUM OF DECISION ON MOTION
Pursuant to Rule 1:6-2(f)

TO: Richard Guiman, Esquire Timothy P, Maguire, Esquire
55 Warfield Street Maguire & Maguire
Montclair, New Jersey 07043 200 Jackson Avenue
Attorney for Plaintify Northfield, New Jersey 08225

Atiorney for Defendant

RE: _Paff vs. City of Bripantine DOCKET NO. ATL-1-5038-10

NATURE OF MOTION(S):  Plaintiff’s OPRA Request

HAVING CAREFULLY REVIEWED THE MOVING PAPERS AND ANY RESPONSE FILED, | HAVE
RULED ON THE ABOVE CAPTIONED MO'TION(S) AS FOLLOWS;

Gentlemen:

I am writing 10 you with reference to the above-captioned matter. Please forgive my delay in not
getting back to you sooner, My docket is very full. I have reviewed the report prepared by Susan
S. Hodges, Esquire, dated March 22, 2010 (“the Hodpges report™).

The City and its Solicitor are to be commended for moving promptly to retain independent legal
counsel when this matter was brought to their attention. It's obvious from the nature of the
charges and the corroborated statements that most of what transpired between Chief’ Frugoli and
the victim was known by most people within the Department,

The pleadings filed with the Court, together with the argument of counsel at the hearing on
January 27, 2011, provides the Court with a sufficient basis for ruling on Plaintiffs request for
release of the Hodges report, Having considered the arguments of counsel, both written and oral,
the Court makes the following Findings of Fact:




b

wn

9.

Findings of Fact

James Frugoli (“the Chief”) was a member of the Brigantine Police Department
("Brigantine P.D.”) for approximately 27 years prior to his retirement. At the time of his
retirement he was Chief of Police.

On December 16, 2009, as a result of an inquiry made by the Chicf, the City Manager
wrote to him advising of his entitlement to “terminal leave and severance pay” eftfective
January 1, 2010.

On February 4, 2010, the Chief transmitted an email to all members of the Brigantine
P.D. officially announcing he would retire sometime in either March or April, 2010.

Pursuant to the Chief’s plan to retire, he filed an application for retirement with the N.J.
Division of Pensions and Benefits which provided for his retirement effective April 1,
2010. Said application for retirement was confirmed by the Division under its cover of
letter to the Chief dated February 16, 2010.

Thereafter, at a point in time known only to the Chief, he began having second thoughts
regarding his retirement date.  Word of his indecision quickly spread throughout the
Police Department that the Chief was contemplating delaying his retirement.

As confirmed in the Hodges report, the Chief’s indecision caused the victim substantial
emotional distress.

On or about February 22, 2010 (apparently within 10 days following the Chief’s
reconsideration on retirement), Captains Cox and Stone of the Brigantine P.D. conferred,
apparently following discussions with the victim, and determined that an “Internal
Affairs Complaint™ should be referred to the Atlantic County Prosccutor’s Office
alleging sexual harassment against the victim by the Chief.

On March 8, 2010, the Brigantine P.D. was advised by the Atlantic County Prosccutor’s
Office that it had no interest in pursuing the allegations.

Thereafter, upon the advice of the City Solicitor, the City retained the services of Susan
Hodges. Esquire, to conduct an investigation to determine whether or not sexual
harassment had occurred by the Chief upon the victim.

. Ms. Hodges undertook the assignment promptly and professionally, and on March 22,
2010, she issued a 15-page report detailing her investigation: making specific findings of

fact and opining, based upon her expertise as an employment attorney, that various
factual allegations of the victim were, and were not, sufficiently collaborated. Her report

2
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concludes that there was a violation of the Brigantine Police Department Policy on
Harassment in the Workplace.

I'l. The Hodges report is not a “government record” as defined by NJ.S.A. 47:1A-1.1
because it is ... information gencrated by or on behalf of public employers or public
employees in connection with any sexual harassment complaint filed with the public
employer or with any grievance filed by or against an individual ...”. Accordingly, the
Hodges report is exempt from disclosure by the plain meaning of the statute.

12. Notwithstanding the preceding Finding of Fact, the Court firds that the Hodges report is
a common law public record. The right to access common law records was expressly
preserved by the Legislature upon adoption of the OPRA at N.J.S.A. 47:1A-1 Leoislative
Findings, wherein the Legislature stated.

Nothing contained in [OPRA] as amended and supplemented. shall be
construed as affecting in any way the common law right of access to any
record, including, but not limited to, criminal investigatory records of a
law enforcement agency.

I3. The Plaintiff has the requisite standing to pursue the HHodges report.
Because the Hodges report is a common law public record, the Court must balance the
competing interests, namely, a citizen’s right to know the contents of the Hodges report versus
the rights of the individuals named therein to keep such information confidential, free from view

by the public.

Analysis and Ruling

The Court begins its discussion by noting that had the Legislature wished to supplant and replace
the common law right to know through its enactment of the OPRA., it would have done so. To
the contrary, it made it expressly clear that nothing in the OPRA destroys a citizen’s common
law right of access to any public record. The reason for this is obvious. New Jersey's Courts
have had a long-standing commitment to insuring the public’s right of access to records
generated by people in government.

In addition to the exemption of the common law from the OPRA, the Court also reccives
direction from the Legislative intent of the Legislature as expressed in the Open Public Meetings
Act at N.J.S.A. 10:4-7 Legislative Findings and Declarations, where the Legislature pronounced

it to be the public policy of New Jersey that, “secrecy in public affairs undermines the faith of

the public in government and the public’s effectiveness in fulfilling its role in a Democratic
society.” The Legislature continued, stating that it was the policy of the State to insure the right
of citizens to attend all meeting of public bodies.

& “The Judiciary of New Jersey is an equal Opportunity/Affirmative Action Employer”



Only in those circumstances where otherwise the public interests would be
clearly endangered or the personal privacy or guaranteed rights of
individuals would be clearly in danger of unwarranted invasion.

As noted by Justice O'Hern speaking for the Supreme Court in South Jersey Pub. Co. vs. N.J.
Exprswy. Auth., 124 N.J. 478 (1991), at 483.

[n its balancing, a Court may find it necessary to compel production of the
sought-after records and conduct an i camera review thereof. It may,
indeed, decide to release the records in a redacted form. editing out any
privileged or confidential subject matter, as appropriate. [citation omitted]
A mere summary of the record is inadequate, however, where a more
complete record reflecting the underlying facts is available and the
plaintiff”s need therefore outweighs any threat disclosure may pose to the
public or private interest.

The Court is confident that the victim’s interests in confidentially can be preserved via
redactions.  With regard to the Chief or the City’s need for confidentiality, or for that matter
anyone else who was interviewed by Attorney llodges, the Court believes when placed on the
scale of justice, their interests are outweighed by those of the Plaintifl.

Again, as noted by the Court in South Jersey Publishing, at 498:

In balancing those interests, the Court will recognize that the public
interests in disclosure is intended to enable the public to make a sound
judgment about the reasonableness of |government’s| decision regarding
[Chiel Frugoli] ...

The Court finds that the City’s reliance upon Executive Order #26 is misplaced.  LExecutive
Order #26 does not come into play because: (a) the provision relied upon by the City is limited
on its face to records undertaken pursuant to specific state procedures; and (b) the provision
relied upon by the City expressly indicates that it is an OPRA exemption. Accordingly,
Exccutive Order #26 is not a general prohibition nor can it have any impact upon a citizen’s
common law right of access to public records.

As for the City’s concern that release of the Hodges report could have a “chilling effect™ on
victims coming forward to pursue sexual harassment claims in the future, the Court does not find
that persuasive. As noted by the Appellate Division in Asbury Park Press vs. Co. of Monmouth,
406 N.J. Super 1 (App. Div. 2009):

No Legislative pronouncement, however, points to concern about a
chilling effect as the primary policy reason for the statutory exclusion.
Public disclosure of settlements [or reports such as the Hodges report|
may, in fact, encourage other victims to come forward. The Legislative
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purpose was more likely protection of the privacy of all parties involved in
an internal sexual harassment complaint, not just the privacy of victims.

In summary, when balancing the competing interests in light of the New Jersey common law, the
Court is satisfied that the Plaintiff is entitled to access to the Hodges report. The Court has
redacted portions of the report because of the need to maintain the confidentiality of the victim.
The report. as redacted has been forwarded to both Messrs. Gutman and Maguire.

An appropriate Order has been entered. Conformed copies accompany this Memorandum of
Decision,

//m C%p

NELSON C. JOIINSON, J.S.C. Date of Decision: 2/25/11
& “The Judiciary of New Jersey is an equal Opportunity/Affirmative Action Employer” &
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